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Supremes Hear No Limiting Principle
Those who followed last week’s Supreme Court arguments
on President Obama’s health care law got a primer in
Constitutional Law. The scope of the three-day hearings was
breathtaking. While legal issues dominated the conversation,
economics also came into play. The question: Is the market for
health insurance so unique that the federal government can
penalize someone for not buying it.
This is no small matter. The federal government has never
before required citizens to buy a private good or service. If the
Federal Government could force people to buy something, as
Justice Kennedy said, it would “fundamentally change the
relationship between the individual and the government.” If it
can make us buy health insurance, what Constitutional principle
prevents it from making us buy anything else?
The government argued that “not buying” health insurance
foists costs on everyone else because the system ends up taking
care of people anyway. In other words, those of us who do buy
insurance end up paying more because others ride for free.
The problem is that this argument could be made about
many types of activities. Eating broccoli can be good for you,
not eating it could mean you are less healthy, which in turn
foists costs on others. Everyone dies so everyone needs a burial
plot or some other arrangement. Can the government force you
to buy broccoli or burial plots?
The Obama Administration says that health insurance is
different, and a mandate is Constitutional. But is there really a
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natural barrier (a “limiting principle”) that would prevent the
government from going further down the mandate road?
From an economic point of view…no limiting principle
exists. Every marketplace is governed by the laws of supply,
demand and price. And these factors are determined by people
who choose to “be in” or “not to be in” a particular market.
What about education? Could the federal government
require all parents to buy prepaid college tuition for their kids?
Many people don’t save for their kids’ education and then have
their schooling subsidized (grants, subsidized loans, etc.) by
those who do save, and who therefore pay full freight.
The advocates of the law say that everyone will eventually
need health care, so making us buy insurance just changes the
timing of the payment and prevents people without insurance
from imposing costs on others. But, on average, those who
would be forced to buy insurance by the new law are younger
and healthier and therefore don’t drive up costs anyway.
In the end, no limiting principle was articulated for the
Court and our best guess is that the individual mandate and
directly-related insurance provisions are stripped from the law.
But, it also seems possible that the whole thing could get struck
down because the mandate was so important to the law.
If the mandate is allowed, a 200+ year history of
Constitutional limits on the economic power of the federal
government is gone. For some, that would be like eating
broccoli at every meal for the rest of our lives.
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